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SUMMARY
SBC Wireless, Inc. (“SBCW?”) hereby files these Ex Parte Comments to make the
Commission aware of two recent court decisions that directly bear on the above-
captioned matter and in further opposition to the Petition of the Wireless Consumers
Alliance, Inc. (“WCA”) in this proceeding.

In Bastien v. AT&T Wireless Services, Inc., the U.S. Court of Appeals for the

Seventh Circuit held that a state law claim alleging breach of contract and consumer
fraud against a cellular provider was preempted by Section 332(c)(3)(A) of the
Communications Act. 205 F.3d 983, 986-87 (7th Cir. 2000). More recently, in Ball v.

GTE Mobilnet of California, No. C031783, 2000 WL 739415 (Cal. Ct. App. June 8,

? L

2000), a California appellate court preempted plaintiffs’ “unfair or unlawful business
practices” claims with respect to the cellular provider’s billing for “non-communications
time” (for the period after the Commission preempted rate regulation by the state). With
respect to the plaintiff’s claims based on nondisclosure and misrepresentation, the court
suggested that injunctive relief might be appropriate, but termed as, among other things,
“problematic” any claim for monetary damages; hence, the court’s decision left open the

issue of whether plaintiffs’ damage claims are preempted by Section 332(c)(3)(A).

Bastien and Ball provide further compelling reasons why the Commission should deny

WCA'’s petition.

Moreover, the CMRS marketplace has undergone dramatic changes which the
Commission has encouraged. There have been a number of major wireless
consolidations that the Commission has recently approved which are driven by customer

demands for both nationwide pricing and nationwide service, and the Commission has



found that it serves the public interest for a CMRS provider to establish a nationwide
footprint and to provide nationwide services at nationwide rates. Customers are also
insisting on consistent service features on a nationwide basis for both voice and data
services. In approving consolidations in the wireless industry, the Commission has
repeatedly stated that such national plans and service substantially benefit consumers and
are procompetitive. The grant of the WCA Petition would undermine these
developments by permitting courts — in the guise of damage awards — to engage in state-
by-state ratemaking, thereby undermining the national rate plans wireless providers are
establishing in response to consumer demand and in violation of Section 332(c)(3)}(A)’s
prohibition on such rate regulation by the states.

SBCW agrees with WCA regarding the urgent need for the Commission to
resolve the issues raised in the WCA Petition. The scope of the problem is clear. It is
beyond dispute that there have been — and are still pending — a large number of lawsuits
raising state law false advertising, fraud and other claims for damages. It is time for the
Commission to provide guidance to the CMRS industry, consumers and the courts by
denying the WCA Petition and reaffirming that damages awards based on state law
claims (as they relate to rates charged) are preempted by Section 332(c)(3) of the
Communications Act.

Contrary to the assertions by WCA, the denial of the WCA Petition will not leave
CMRS customers without a remedy. To the contrary, as intended by Congress, CMRS

customers may seek damage remedies under federal law before the federal courts or the

Commission.
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While plaintiffs’ attorneys might prefer to pursue their damage claims as they
relate to rates charged in a state court or pursuant to state law, Congress eliminated such
an option by enacting Section 332(c)(3)(A). The Commission, therefore, must deny the
WCA Petition and clarify that damages awards (as they relate — directly or indirectly — to
rates charged) against CMRS providers are preempted by Section 332(c)(3)(A) of the

Communications Act.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Petition of the Wireless Consumers
Alliance, Inc. for a Declaratory Ruling
on Communications Act Provisions
and FCC Jurisdiction Regarding
Preemption of State Courts from
Awarding Monetary Damages Against
Commercial Mobile Radio Service
Providers for Violation of Consumer
Protection or Other State Laws

WT Docket No. 99-263

To: THE COMMISSION

EX PARTE COMMENTS OF SBC WIRELESS, INC.

SBC Wireless, Inc. (“SBCW”) hereby files these Ex Parte Comments to make the
Commission aware of two recent court decisions that directly bear on the above-
captioned matter and in further opposition to the Petition of the Wireless Consumers
Alliance, Inc. (“WCA”) for a declaratory ruling that the Communications Act of 1934
does not preempt state courts from awarding monetary relief against commercial mobile
radio service (“CMRS”) providers. In light of the recent court decisions, the consumer-
driven trend in the CMRS industry of single-rate national plans, and other reasons, all of

which are discussed below, WCA’s petition should be denied.



INTRODUCTION

L BACKGROUND OF PROCEEDING

On July 16, 1999, WCA filed with the Commission a petition for declaratory

ruling requesting the Commission to rule that
“neither the provisions of the Communications Act of 1934
..., nor the FCC’s jurisdiction thereunder, serve to preempt
state courts from awarding monetary relief against
commercial mobile radio service . . . providers for (a)
violating state consumer protection laws prohibiting, inter
alia, false advertising and other fraudulent business
practices, and/or (b) wrongful conduct in the context of
contractual disputes and tort actions adjudicated under state
contract and tort laws.”"

Prior to the date of the WCA Petition, Southwestern Bell Mobile Systems, Inc., a
subsidiary of SBCW, had filed with the Commission, on November 12, 1997, a petition
for declaratory ruling that, among other rulings: (i) “challenges to the ‘rates charged’ to
end users by a CMRS provider, including charges for incoming calls and charges in
whole-minute increments, are exclusively governed by federal law under Section
332(c)(3) of the Communications Act, 47 U.S.C. § 332(c)(3)” and (ii) “state-law claims
directly or indirectly challenging the ‘rates charged’ by CMRS providers are barred by
Section 332(c)(3).”* In a November 24, 1999, Memorandum Opinion and Order, the
Commission resolved several of the issues presented in the SBMS Petition. The

Commission, however, declined to address “whether, and in what circumstance, damages

! Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling, WT Dkt.
No. 99-263 at 1 (filed July 16, 1999) (“WCA Petition”).

? Petition of Southwestern Bell Mobile Systems, Inc_ for a Declaratory Ruling, File No.
97-31, at 3-4 (filed November 12, 1997) (“SBMS Petition™). A copy of the SBMS
[Footnote continued on next page]




awards against CMRS providers are preempted by Section 332(c)(3) of the
Communications Act,” and instead incorporated the consideration of that issue, along
with the SBMS Petition and comments filed in the SBMS proceeding, into this
proceeding. (“SBMS Order”). The SBMS Petition and other comments in the SBMS
proceeding were filed by the Wireless Telecommunications Bureau’s Policy Division as

part of this proceeding on February 18, 2000.>

1L RECENT COURT DECISIONS BEARING ON PROCEEDING

SBCW is filing these Ex Parte Comments to make the Commission aware of two

recent decisions that directly bear on the WCA petition. In Bastien v. AT&T Wireless

Services, Inc , the U.S. Court of Appeals for the Seventh Circuit held that a state law

claim alleging breach of contract and consumer fraud against a cellular provider was
preempted by section 332(c)(3)(A). 205 F.3d 983, 986-87 (7th Cir. 2000) (A copy of this
decision is attached at Appendix C). In the complaint, plaintiff claimed that the cellular
provider signed up subscribers without first building the cellular towers and other
infrastructure necessary to provide reliable cellular connections, with the result that a
large proportion of attempts to place calls were unsuccessful, and that the cellular
provider nevertheless continued to market and sell its telephones and service without
regard to the fact that it knew that it could not deliver what it was promising. Id. at 984.

As in this proceeding, rather than directly attacking a cellular provider’s rates, the Bastien

[Footnote continued from previous page]
Petition and SBMS’s reply comments in the proceeding are located at Appendices A &
B.

? Memorandum of the WTB’s Policy Division (filed Feb. 18, 2000).



plaintiffs styled their claims as state law consumer fraud and breach of contract claims.*
The Seventh Circuit, however, recognized the claims for what they really were — an
indirect attack on the cellular provider’s rates: “As the Supreme Court recognized in

Central Office Telephone, a complaint that service quality is poor is really an attack on

the rates charged for the service and may be treated as a federal case regardless of
whether the issue was framed in terms of state law.” Bastien, 205 F.3d at 988.
More recently, on June 8, 2000, a California appellate court issued a decision that

directly bears on the WCA Petition. Ball v. GTE Mobilnet of California, No. C031783,

2000 WL 739415 (Cal. Ct. App. June 8, 2000) (A copy of the case is attached at
Appendix D). In this case, the court preempted plaintiff’s “unfair or unlawful business
practices” claims with respect to the cellular provider’s billing for “non-communications
time” (for the period after the Commission preempted rate regulation by the state). With
respect to such claims, the plaintiffs sought “restitution of all amounts overpaid by [them]
and other members of the general public . . . as a result of the aforesaid unfair business
act or practice.” Id. at *4 (alterations in the original). Plaintiffs argued that their claims
“are subject to state law as mere ‘billing practices,”” and that “the time component of the
airtime charged has absolutely nothing to do with the rate charged.”

The court recognized the restitution claims for what they really were, an indirect
effort to regulate rates: “We beg to differ. As the defendants point out, this distinction

between rate and time is nonsensical because the rate charged for wireless service

* Similarly, the catalyst for the WCA Petition is a class action lawsuit against LA
Cellular Telephone Company, which WCA alleges has “engaged in fraudulent business
practices involving, inter alia, a false and deceptive advertising campaign conducted by
LA Cellular for over a decade.” WCA Petition at 3.




includes both price and time.” 1d. at *6 (emphasis added). The court concluded that
section 332(c)(3)(A) preempted such claims for the period after August 7, 1995, which
was the date “section 332(c)(3)(A) became effective in California after the FCC denied
California’s petition to retain regulatory authority over cellular rates.” Id. at *8. Hence,
the decision left undisputed the preemptive effect of Section 332.

In addition, the court remanded to the trial court the plaintiffs’ claim based on the
allegation that defendants concealed, inadequately disclosed or misrepresented the
particular charges that plaintiffs’ challenge.” Id. at ¥10. While the court permitted the
disclosure claim to proceed, it suggested that injunctive relief might be appropriate, but
termed as, among other things, “problematic” any claim for monetary damage:

Through their generically-phrased injunction requests, plaintiffs could

seek either full disclosure of the challenged charges or to enjoin these

charges pending full disclosure. . . . The plaintiff’s generically phrased

restitution requests could be justified on the basis of nondisclosure too,

though this may be more problematic. . . .

In any event plaintiffs have alleged a sufficient state law basis for an

action (nondisclosure as an unfair or unlawful business practice under

Business & Professions Code section 17200 et seq.) and a sufficient

remedy as part of that action (injunctive relief and perhaps monetary relief
as well.)

Id. at *10-11 (emphasis added) (citation omitted). Hence, the court decision left open the
issue of whether plaintiffs’ damage claims are preempted by Section 332(c)(3)(A).

Bastien and Ball provide a further compelling reason why the Commission should

deny WCA'’s petition and grant SBCW’s request for a declaratory ruling that state law
damage awards against CMRS providers (for actions related to the rates charged for
service) are preempted by Section 332(c)(3)(A) of the Communications Act. Bastien
makes clear that such damage awards are preempted. The Ball court’s decision to

remand, rather than squarely address the preemption issue with regard to plaintiff’s



disclosure claims, indicates the need for the Commission to provide guidance to the
courts by making clear that such damages claims are preempted.

II. CHANGES IN THE CMRS MARKETPLACE

Since the filing of the WCA Petition and SBMS Petition, the CMRS marketplace
has undergone dramatic changes which the Commission has encouraged. A number of
major wireless consolidations that the Commission has recently approved are driven by
customer demands that are fundamentally changing the market for wireless services. In
particular, the demand for single rate, nationwide pricing plans is unmistakable, and the
Commission has found that it serves the public interest for a CMRS provider to establish
a nationwide footprint and to provide nationwide services at nationwide rates. For
example, AT&T’s single rate plan attracted a million new customers in 1999, and all of
the other national carriers are offering like plans. Customers are also insisting on
consistent service features on a nationwide basis for both voice and data services. Five
major carriers now have the near national, facilities-based footprint needed to meet these
demands. For example, both Nextel and Verizon Wireless serve 96 of the top 100
markets, and Verizon’s footprint covers 232 million people. Sprint PCS’s authorizations
cover approximately 270 million people in all 50 states, while AT&T and its partners
have licenses covering 94% of the U.S. population. VoiceStream now possesses licenses
that cover a population greater than 220 million people.

Meeting customer demands for both nationwide pricing and nationwide service
requires a national footprint. The Commission has recently found, in approving the

transactions involving Bell Atlantic/Vodafone/AirTouch and




VoiceStream/Omnipoint/Aerial, that the creation of a CMRS competitor with a national
footprint substantially benefits consumers and is procompetitive.

The grant of the WCA Petition would undermine these developments by
permitting courts — in the guise of damage awards — to engage in state-by-state
ratemaking, thereby undermining the national rate plans wireless providers are
establishing in response to consumer demand and in violation of Section 332(c)(3)(A)’s
prohibition on such rate regulation by the states.

Xk k% %

SBCW agrees with WCA regarding the urgent need for the Commission to
resolve the issues raised in the WCA Petition.® The scope of the problem is clear. It is
beyond dispute that there have been — and are still pending -- a large number of lawsuits
raising state law false advertising, fraud and other claims for damages. We have noted
below a number of cases which make clear that damages awards based on such state law
claims are preempted by Section 332(c)(3). The Ball court simply termed the issue of
monetafy relief as “problematic,” thereby leaving open the issue of whether monetary
awards are ever permissible under Section 332(c)(3). WCA, on the other hand, points to
cases in which it alleges that courts have concluded that such damage claims are not
preempted. Rather than engaging in a point-by-point rebuttal of the cases cited by WCA

below — the majority of which do not specifically address whether Section 332(c)(3)

[Footnote continued from previous page]
See AT&T Corp., SEC Form S-3, Amendment 1 at 39 (filed Mar. 28, 2000) (“AT&T
S-37).

® In fact, as noted above, SBMS requested the Commission to address these very issues
in the SBMS Proceeding.



preempts damage awards’ — SBCW simply notes that the different results courts have
reached point to the need for certainty, which the Commission can give by denying the
WCA Petition and granting the relief SBMS sought in the SBMS Proceeding — namely, a
declaratory ruling that state law damages awards (as they relate — directly or indirectly —
to rates charged) are preempted by Section 332(c)(3) of the Communications Act.

In recent ex parte filings, WCA has urged the Commission to adopt a “bright line
ruling on the petition so as to provide as much guidance to the courts as possible.”® We
agree that there is the need for a “bright line’ rule, but the only one permitted by Section
332(c)(3)(A) — a direct and simple statement that damage awards relating to the rates
charged for CMRS service are preempted. Any other rule would be prohibited by
Section 332(c)(3)(A), would only exacerbate the current confusion in the courts over this
issue, and would result in a plethora of new lawsuits by creative plaintiffs’ attorneys.
Likewise, attempting to discuss hypothetical scenarios beyond the inétant case would
likely result in creative drafting exercises by plaintiffs’ counsel in attempting to mirror
favorable hypotheticals and a steady stream of requests to the Commission for further

guidance.

7 Most of the cited cases deal with the issue of whether Section 332(c) completely
preempts state regulation of CMRS. See, e.g., Bennett v. Alltel Communications of
Alabama, No. Civ. 96-D-232-N, 1996 WL 1054301 at *5 n. 14 (M.D. Ala. May 14,
1996) (holding that section 332(c) does not completely preempt the “whole field” of
CMRS regulation).

*E g., Memorandum from Kenneth E. Hardman, Counsel for WCA, to Magalie Roman
Salas, FCC Secretary (dated June 16, 2000).



ARGUMENT

L STATE LAW DAMAGE AWARDS (AS THEY
RELATE TO RATES CHARGED) ARE PREEMPTED BY
SECTION 332(C)(3)(A) OF THE COMMUNICATIONS ACT

A, State Law Damage Awards (As They Relate to
Rates Charged) Violate Section 332(c)(3)(A)’s
Prohibition on State Regulation of Rates

Bastien is the latest in a long line of federal and state court decisions, as well as
FCC decisions, that Section 332(c)}(3)(A) of the Communications Act bars
state regulation of the rates charged for the provision of CMRS service.” Even WCA
appears to acknowledge this fact.'®

What is contested by WCA, but what seems settled by many courts, is that the

award of damages related to the charges for CMRS services is tantamount to the

® For Commission statements, see, e.g., Second Report and Order, In re Implementation
of Sections 3(n) and 332 of the Communications Act; Regulatory Treatment of Mobile
Services, 9 FCC Red. 1411, § 12 (1994) (OBRA, enacting Section 332, “preempt[s] state
regulation of entry and rates for both CMRS and PMRS providers™), reconsideration
granted in part, 10 FCC Rcd. 7824 (1995), reconsideration denied, 11 FCC Red. 19729
(1996); Report and Order, In re Petition of the State of Ohio for Authority to Continue to
Regulate Commercial Mobile Radio Services, 10 FCC Rcd. 7842, 8 (1995) (Section
332(c)(3)(A) “express[es] an unambiguous congressional intent to foreclose state
regulation in the first instance”), recon. denied, 10 FCC Red. 12427 (1995).

For court statements, see, e.g., Connecticut Dep’t of Pub. Util. Control v. FCC, 78 F.3d
842, 846 (2d Cir. 1996) (in Section 332(c)(3), “Congress provided a general preemption
of state [CMRS] regulation”); In re Topeka SMSA 1Ltd. Partnership, 917 P.2d 827, 832
(Kan. 1996) (Section 332(c)(3) “preempts state or local regulation of the rates charged by
any provider of CMRS”).

1% See, e.g., WCA Petition at 4 (“Congress’ purpose in enacting Sections 332 ... was to
enable the forces of a free, fair and robustly competitive marketplace — as opposed to
state rate regulation — to determine the prices charged by CMRS providers”) (emphasis
added).



regulation of the charges for the service or good itself.'!! In similar circumstances, the

Supreme Court has also indicated that the award of such damages would amount to state

regulation of rates. In Arkansas Louisiana Gas Co. v. Hall (“Arkla”),'? which involved a
breach of contract claim regarding the purchase of federally rate-regulated natural gas,
the Supreme Court agreed that “[n]o matter how the ruling of the Louisiana Supreme
Court [granting damages] may be characterized, . . . it amounts to nothing less than the
award of a retroactive rate increase. . . "'

The prohibited ratemaking effects of such damage awards are exacerbated in class
actions which may result in both a retroactive rate decrease for all of the provider’s

customers and a lasting change in the provider’s rate structure. Section 332(c)(3)(A)

does not intend that states take actions that have such a broad-ranging impacts on rates.

"' E.g., In re Comcast Cellular Telecomm. Litig., 949 F. Supp. 1193, 1204 (E.D. Pa.
1996) (“a state court would be prevented from giving Plaintiffs the remedies they seek

[including compensatory damages and an injunction against billing for non-
communication time] without engaging in regulation of the rates of a CMRS provider”),
aff’d, 138 F.3d 46 (2d Cir. 1998); Marcus v. AT&T Corp., 938 F. Supp. 1158, 1171
(S.D.N.Y. 1996) (in invoking filed rate doctrine, stating that “to require [defendant IXC]
to pay damages here would mean that these plaintiffs . . . are entitled to a reduced

rate . . .”), aff’d, 138 F.3d 46 (2d Cir. 1998).

'2 453 U.S. 571 (1981).

B 1d. at 578. See also id. at 584. The Court added that “the mere fact that respondents
brought this suit under state law would not rescue it, for when [CJongress has established
an exclusive form of regulation, ‘there can be no divided authority over interstate
commerce.”” Id. at 580.

Arkla has been invoked to reject a wide variety of state law claims. For example, in
Southern Union Co. v. FERC, 857 F.2d 812 (D.C. Cir. 1988), the D.C. Circuit invoked
Arkla to reject FERC’s decision that damages could be awarded for fraud and negligent
misrepresentation claims related to prices for federally regulated gas. The court said that
“the state measure of damages is based upon, and has the effect of awarding, a price for
interstate gas that, to the extent that price exceeds federal guidelines, the state court has

[Footnote continued on next page]
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One obvious reason a court would be engaged in prohibited rate regulation by
awarding damages based on a state law claim is that the court would have to determine
what a reasonable rate would have been in order to calculate damages — a determination

involving the court directly in ratemaking.'* The court in Wegoland Ltd. v. NYNEX

Corp., a fraud-related claim challenging the rates of several telephone companies, for
example, held that a determination of damages would entwine the court in a calculation
of the reasonableness of those rates. The court “recognize[d] that plaintiffs are seeking
an award of damages that does not explicitly ask the court to determine reasonable rates.
However, like the Eighth Circuit, I believe that such an award would effectively require

»15

determining what a reasonable rate would have been.””” Several other courts have come

[Footnote continued from previous page]
no power to award,” id. at 818, because it had no power to award a retroactive rate

increase.

'* Moreover, such awards could be impossible to calculate if the carrier’s billing system
does not record the data needed to determine the amount that would have been charged
under such a “reasonable rate.” For example, if the carrier did not keep records as to
exactly how many seconds each call lasted (which it would have no reason to keep if it
rounded up), it would be impossible to calculate what “should” have been assessed if a
court were to decide that billing on a per second basis was the appropriate rate.

5 806 F. Supp. 1112, 1121-22 (S.D.N.Y. 1992), aff’d, 27 F.3d 17 (2d Cir. 1994)..

In affirming the lower court’s decision, the Second Circuit agreed with this analysis. It
said:

The plaintiffs respond that courts would not be required to determine a
“reasonable” rate, but rather would only have to decide what damages arose
from the fraud, a task courts routinely undertake. However, the two are
hopelessly intertwined: “The fact that the remedy sought can be
characterized as damages for fraud does not negate the fact that the court
would be determining the reasonableness of rates” and that “any attempt to
determine what part of the rate previously deemed reasonable was a result of
the fraudulent acts would require determining what rate would have been
deemed reasonable absent the fraudulent acts, and then finding the difference
between the two.”

[Footnote continued on next page]
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to similar conclusions.'® The determination (and retroactive setting) of a reasonable rate
would engage state law in exactly the type of CMRS rate regulation prohibited by
Section 332(c)(3)(A).

Similarly, injunctions restricting the practices of CMRS providers also may
necessarily involve state law in the determination of whether the carrier may charge for a
service on a going-forward basis and how much it may charge. For instance, plaintiff’s
might seek an injunction the effect of which would be to prohibit a CMRS provider from
rounding up rates.'” Such claims — no matter if they are framed as breach of contract,
fraud, or otherwise — are state intrusions on the exclusive authority of the Commission to
regulate the rates charged to customers by CMRS providers. Moreover, they run a high
risk of creating inconsistent and competition-limiting CMRS regulation, a possibility
Congress sought to avoid in enacting Section 332(c)(3)(A). Thus, such claims should be

prohibited.

[Footnote continued from previous page]
Wegoland L.td, 27 F.3d at 21 (citations omitted).

16 See, e.g., H.1. Inc. v. Northwestern Bell Tel. Co., 954 F.2d 485, 493-94 (8th Cir.
1992), cert. denied, 504 U.S. 957; Birnbaum v. Sprint Communications Corp.,

No. 96-CV-2514(ARR)(CLP), 1996 WL 897326, *S (E.D.N.Y. Nov. 19, 1996) (attempt
to enforce superseded tariff would require court “to make a determination that the
Original Tariff constitutes a reasonable rate”).

17 States courts, of course, would retain the authority to enjoin actions by CMRS
providers, so long as such judicial action does not impact, directly or indirectly, the rates
charged for services. A court, for instance, would retain the right to enjoin
advertisements that are false or misleading, but would not have the right to enjoin the
rates charged for the services set forth in the advertisement. SBCW does not challenge
the authority Section 332(c)(3)(A) grants states over “other terms and conditions” of
CMRS services, except to the extent such state regulation directly or indirectly relates to
the rates charged for such services.

12




B. Form of Action Irrelevant In Determining
Section 332(c)(3)(A) Violation

It is of no consequence if the state law claim challenging the CMRS provider’s
charges is labeled a claim for breach of contract, unfair trade practices, or the like — rather
than as a direct challenge to the rates themselves. As the Supreme Court and other courts

have indicated,'® the real question is whether the true targets of these claims are the rates

charged themselves. In Bastien, for example, the Seventh Circuit stated that it “[would]
not be bound by the names and labels placed on a complaint by the plaintiff when the
complaint in fact raises a federal question,” and “a complaint that service quality is poor

is really an attack on the rates charged for the service and may be treated as a federal case

regardless of whether the issue was framed in terms of state law.” Bastien, 205 F.3d at
987-88.

The claims against LA Cellular described in the WCA Petition are strikingly
similar to those raised in Bastien,'” and for the same reasons are preempted by Section
332(c)(3)(A). In Bastien, for example, plaintiff complained that the cellular provider
“signed up subscribers without first building the cellular towers and other infrastructure
necessary to provide reliable cellular connections,” and “nevertheless continued
marketing and selling its telephones and telephone service, without regard to the fact that

it knew that it could not deliver what it was promising.” Id. at 985. Similarly, WCA

' E.g., AT&T Corp. v. Central Office Telephone, Inc., 524 U.S. 214, 215 (1998) (state
contract and tort claims challenging service and billing options preempted; “Any claim
for excessive rates can be couched as a claim for inadequate services and visa versa.”).

' WCA stated that “allegations of false advertising and other fraudulent business
practices against a CMRS provider, Los Angeles Cellular Telephone Company” are
raised in a California court in a matter styled as Spielholz v. Los Angeles Cellular
Telephone Co., No. BC186787. See WCA Petition at 3-4.
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alleges that “L A Cellular’s representations about its calling area are inaccurate,
misleading and intentionally deceptive because there are undisclosed gaps, holes or ‘dead
zones’ in LA Cellular’s advertised coverage area.” WCA Petition at 7.

If the Commission does not foreclose such avenues for challenges to CMRS rates,
it will simply be allowing plaintiffs to manipulate pleading devices to circumvent the
prohibition on state regulation of rates under Section 332(c)(3)(A).

C. Prohibition on Rate Regulation Under Sec